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' . I .  , : . ,  From May 24 - 27, 1965, your  a t t o r n e y s  t r i e d  t h e  q u e s t i o n  of v a l u e  of  
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8 ,  

t h e  1869 Execut ive Order Rese rva t ion  b e f o r e  t h e  Ind i an  Claims Conunission i n  

Warhington, D.C. On J u n e  23rd,  1965, we formally o f f e r e d  t o  se t t le  a l l  -- 

c l a ims  - of t h e  C h e y e n n e - A c a p a t ~ w - s ,  f o r  $15,000,000, s u b j e c t  t o  t h e  a ~ -  
__r* 

pmvaf  of t h e  T r i b e s  and t h e  Commissioner of  I n d i a n - A f f a i r s .  On August 12, 

1965, ' ti10 At.tornay General  o f  t h e  United S t a t e s  formal ly  accepted ou r  o f f e r ,  

I t  is now n e c a r ~ a r y  f o r  t h e  T r i b e s  t o  approve o r  r e j e c t  t h e  $15,000,000 

campromi se. 

.. : Thn in fo rma t ion  t h a t  fo l lowa i s  c a l . c ~ l a t e d  t o  inform t h e  member8 of 

t h e  Triben of t h e  i s a u e s  involved s o  t h a t  t h e y  might v o t e  i n t e l l i g e n t l y  on 

8 rerrolut ion ta  approve t h e  comprornlae. 

~ E ~ S r O l N  OF- INDIN4 LEGISMTION AND TREATIES 

&Lui!rlllOe atv. 1 8 51 

P r i o r  t o  1851 t h e  Cheyenne a d  Arapaho T r i b e s  l i v e d  t o g e t h e r  on t h e  

g r e a t  p l a l n n  n o r t h  of  t h e  Arkansas and nouth o f  the P l a t t e  Rivers .  I n  9 p -  

t@mb*r of 8051 t h e  United S t a t e s  c a l l e d  t h e  Cheyenne, t h e  Arapaho, and 

o t l re r  p l a i n 8  T r i b e s  t o  a meeting a t  F t ,  Lararnie i n  what i s  now Wyorning, 

After t h e  m a t i n g  a t r e a t y  was drawn up which d i v i d e d  t h e  p l a i n s  among t h e  

f r i b a r .  I n  t h a t  t r e a t y  t h e  United S t a t e s  recognized  t h e  ownerrh ip  of t h e  

~ h o ~ e r l n e  and Arapaho, Northern and Southern,  t o  51,210,000 acre. o f  l and  

l oca t ed  between t h e  North P l a t t e  and Arkansas Rivera ,  and Eas t  o f e t h e  Rocky 

Mountain6 i n t o  Western Kansqs and Nebraska. 

F t ,  Wige Trea tv  
I 

: In 1861 a t  Ft. Wise, Kansas T e r r i t o r y ,  t h e  government a n t e r e d  i n t o  

ano the r  t r e a t y ,  t h i s  t ime  with t h e  Southern  Cheyerlne and S& Arapahoes. 



5 

By t h i s  t r e a t y  t h e  Southern Cheyenne and Arapaho gave up t h e i r  i n t e r e s t  i n  

t h e  91,210,000 ac re  t r a c t  i n  exchange f o r  a r e s e r v a t i o n  i n  Southeas tern  

Colorado on t h e  Arkansas. 

I r ea ty l  of the Little Arkansas. 1865. 

Again i n  1065 a t  a camp on t h e  L i t t l e  Arkansas i n  Kansas t h e  U.S. 

t r e a t e d  with t h e  Southern Tr ibes  and t h i s  t ime t h e  Tr ibes  gave up  t h e i r  

Colorado r e s e r v a t i o n  f o r  a b ig  r e s e r v a t i o n  i n  Kansas and what i s  now North- 

e r n  Oklahoma. The United S t a t e s  Senate amended t h i s  t r e a t y  by p rov id i r~g  

t h a t  no p a r t  of t h e  r e s e r v a t i o n  should be i n  Kansas. The Tr ibes  never g o t  

t h i s  rceesvat ion .  

a a t v  of Medicine Lodqe Creek. 1867. 

F i n a l l y  i n  1867 a t  Medicine Lodge Creek i n  Kansas t h e  United S t a t e s  

g o t  t h e  Southern T r i b e s  t o  g ive  up t h e i r  r i g h t  t o  a l l  o t h e r  lands and gave 

them a r e a e r v a t i o n  i n  what i s  now nor th  c e n t r a l  Oklahoma. This  reserva-  

t i o n  contained 5,184,640 acrea .  I t  i s  r e f e r r e d  t o  a s  the  1867 Trea ty  

Roeervation. The Tr ibes  never occupied t h i s  r e e e r v a t i o n ,  

Fxecu ti ~ a e r  Reservation. 1069. 

Without t h e  b e n e f i t  of any t r e a t y  t h e  United S t a t e s  put  t h e  Southern 

.Ch+ynnner and Arapahoes on a r e s e r v a t i o n  i n  west c e n t r a l  Oklahoma i n  1869. 

Th i s  r e s e r v a t i o n  waa c r e a t e d  by Execut ivs  Order of P res iden t  Grant ,  and 

contained 5,130,560 ac res .  I t  t s  c a l l e d  t h e  Executive Order Reservation. 

Je-r~i~U-nt Qlf 1021- 

By agreement wi th  the  United S t a t e s  concluded i n  October, 1890, 

r a t i f i e d  March 3, 1891, . the Tr ibes  gave up t h e  Executive Order Reserva t ion  

except for  529,682 acres J l i c h  were a l l o t t e d  t o  i n d i v i d u a l  Indians,  a ne t  

ce s s ion  of 4,608,878 acres .  They were paid 81,500,000 f o r  t h i s  cera ion .  



I n  1946 t h e  U.S. passed a  law c r e a t i n g  a commission t o  hea r  and ad- 

j u d i c a t e  t h e  c l a i m s  o f  Ind ian  T r i b e s  a g a i n s t  t h e  United S t a t e s .  

BASIS FOR CLAIMS AGAINST THE U. S. 
UNDER THE 

INDIAN CLA IMS COhlMI SS ION ACT 

eP,- tcCo~&able Cons ide ra t i on  Claims. 
L 

The chief ground on which t h e  Ind i an  Claims Cornmission has  made 

awards t o  Ind i an  T r i b e s  i n  f o r  t h e  s u r r e n d e r  of  l a r d s  by Ind ian  T r i b e s  t o  

the United S t a t e s  f o r  inadequate  money. That i s ,  it has .  been he ld  i n  e f -  

f e c t  t h a t  t h e  United S t a t e s  had an  advantage o v e r  t h e  Ind ians  and should i n  

g d  con8cience have p a i d  what t h e  l ands  were worth. S t a t e d  ano the r  way, 

i n  o r d e r  f o r  t h e  Ind i ans  t o  r e c o v e r  from t h e  United S t a t e s  on t h i s  kind 

of c l a im  t h e y  must show t h a t  t h e i r  l ands  were worth more t h a n  t h e  govern- 

ment paid t h e  I r d i a n  T r i b e s  f o r  them. Rut t h e  d i f f e r e n c e  between what t h e  
I 

government p a i d  and what t h e  l a n d s  were wortd mus t  be g r e a t  enough t o  

$hock t h e  Conmniasionls consc ience .  If t h a t  i s  s o ,  t h e  Commission w i l l  

rmrd t h e  T r i b e  t h e  d i f f e r e n c e  between what was pa id  and what t h e  l ands  

were worth. I f  t h e  d i f f e r e n c e  i e  no t  g r e a t  enough t h e  Commission w i l l  no t  

make an award. Fo r  example, i f  t h e  government pa id  t h e  Ind ians  256 pe r  

acre f o r  land worth $1 it be  unconscionable .  I f  t h e  government pa id  

754 f o r  lard worth $1 it would Re ur~conacior~aible.  

If an Indian T r i b e  can show t h a t  t h e  government mishandled t h e  . 

t r f b s e e , m a n e y  i n  t h e  t r e a s u r y  t h e  Comnisaion w i l l  make an award f o r  t h e  

amount t h e  government cannot  account  fo r .  
\ 



Tribe ,  Band, o r  I d e n t i f i a b l e  Group. f 

The Indian  Claims Commission w i l l  not a d j u d i c a t e  (dec ide)  t h e  claims 
- 

i 
I 

of  i nd iv idua l  Indians,  o r  of  a group of  i nd iv idua l  Indians.  I t  w i l l  on ly  
I 

i 

decide  cases  involving t h e  r i g h t s  of an e n t i r e  Tr ibe ,  Band o r  I d e n t i f i a b l e  

Group having a common claim. I 

O f f s e t s  and Deductions. 
1 

Under t h e  Indian Claims Commission Act t h e  United S t a t e s  i s  e n t i t l e d  . I 

a r t 0  a  deduct ion from any award of c e r t a i n  monies g iven  t o  o r  spent  for  t h e  . 
Indian Tr ibe  over  t h e  years .  I t  i s  a l s o  e n t i t l e d  t o  deduct whatever was 

paid a s  cons ide ra t ion  t o  t h e  Tr ibe  f o r  t h e  land taken.  

STATElAENT OF SOUrHERN CHEYENNE-ARAPAHO CLAIMS 

Your c la ims  a s  pleaded i n  t h e  p e t i t i o n  be fo re  t h e  Indian Claims 

Commission and a s  t e s t i f i e d  t o  by your expe r t  wi tnesses  a r e  t h e  following: 

1 . '  F t .  Earamie Lands: A c la im f o r  t h e  v a l u e  of t h e  lands  when 

taken,  l e s s  what was paid f o r  them by t r e a t y  and less o f f - s e t s .  

2. 1867 Treatv Reserva t ion  o r  1369 Executive Order Reservat ion,  A 

c la im f o r  t h e  va lue  of one of  t h e s e  r e s e r v a t i o n s  when taken,  l e s s  what was 

paid undek t h e  agreement of March 3, 1891. 

3. Accountinq Claim: A c la im r e q u i r i n g  t h e  United S t a t e s  t o  ac -  I 

count f o r  a l l  Cheyenne and Arapaho monies and t o  pay over  any amount% found i 

t o  have been mishandled. 



! ,  
Sand Creek P ~ a s s a c r c :  A l t l ~ o u g h  t h e  Sand Creek m a s s a c r e  incidclnt  I 

was pleaded i n  t h e  p e t i t i o n  i n  p a r a g r a p h s  1 4  and 30, n o : s p e c i f i c  claim waa . '  

f o r  a d o l l a r  and c e n t s  award or1 a c c o u n t  o f  t h e  Sand Creek maasecm. 
1 

Rather  I t  was p leaded  t o  e g t n b l i g h  t h a t  t h e  I n d i a n a  were expelled from t h e i r  
4 .  

.+!' ; , . , - , . 
: , r . j  -. , 1861 T r e a t y  l e n d s  by t h e  Send Creek a t t a c k .  It is t h e  o p i n i o n  of your ' .,. 

,. 6. 
L 

;*, ' , *  

I '  

I ',,, 1 , '  '4, ' .  
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. a t t o r n e y s  t h a t  n o  p a r t  o f  t h e  $15,000,000 s e t t l e m e n t  is f o r  t h e  Sand.Cnleek 

massacre  and t h a t  t h e  Southern Cheyenne and Arapaho T r i b e r  have no CorqJlen- 

naJble c l a i m  f o r  t h e  Sand Creek tnast,ncre becauae o f  t h e  f o l l o w i n g  p r i n c l p l e n  

of law: 

( a )  The massacre  d i d  n o t  i n v o l v e  e l l  o f  t h e  S o u t h e r n  Cheysnnte- 
Arepnllo T r i b e s .  I t  invo lved  e smal.1 p a r t  o f  t h e  t r i b e e .  A r t i c l e  6 of t h e  
T r e a t y  o f  I865  r e f e r s  t o :  ' t h e  g r o s s  and wanton o u t r a g e a  p e r p e t u a t e d  
n g o i n s t  c e r t a i n  -- bands of Cheyenne arid Arrapahoe I n d i a n s ;  on t h e  twenty-ni11t:h 
day o f  November,' A.  D. 1864, a t  Sand Creek." I f  t h e  Soutlrern Cheyenna- 
Arnpsho T r i b e s  cou ld  r e c o v e r  for t h e  massacre ,  a l l  t h e  members o f  t h e  1:ribea 
munt s h a r e  i n  t h e  award. A l l  of t h e  members of t h e  t r i b e s  were  n o t  i n j r ~ r e d  
by t h e  massacre ,  T h e r e f o r e  t h e  t r i b e s ,  a s  a n  e n t i t y  b r i n g i n g  e r u i t ,  do not 
hnve R v a l i d  c l a l m  f o r  t h e  mossacre.  I t  is c l e ~ r  and upmis tekab le  t h e t  t h e  
g ' S n ~ ~ d  Creek biassncre Claims' a r e  i r i d i v i d u e l  i n  n n t u r e  and must be b r o t r ~ l l t  by , 
descer ldants  of t t iose  Cheyenne-Arapaho I n d i n n s  k i l l e d  a t  Sand Creek. 'Tlrcir 
remedy is  s o l e l y  th rough  Congress .  Over t h e  y e a r s  s e v e r a l  b i l l s  have been ' 

i n t r o d u c e d  i n  t h e  Congrees d e a l i n g  w i t h  t h e s e  c l e i m s .  On August 29, 19h9, 
t h e  S e c r e t a r y  of t h e  I n t e r f o r  made a r e p o r t  t o  Congress  o n  H. R. 4627 ( t o  

( 4  

cot i fer  j u r i s d i c t i o n  on t h e  Cour t  o f  Claims t o  h e a r ,  d e t e r m i n e  and r e n d e r  
judgment) recommending e n o c t n e n t  t h e r e o f .  The B i l l  11. R. 6178,  8 5 t h  C0ngre88, 
we$ r e i n t r o d u c e d  i n  1957. A l l  o f  t h e s e  b i l l s  were  i r l t roduced  subsequent t o ,  
t h e  enac tment  of t h e  I n d i a n  Claim6 Conunisaion A c t ,  arld mame, I n c l u d i n g  e 
pending b i l l ,  were  i n t r o d u c e d  a f t e r  t h e  p r e s e n t  p e t i t i o n  (Docket Nos. 329, 
329-A, 329-8) was f i l e d .  

(b)  The d e s c e n d a n t s  o f  t h e  Sand Creek massacre  have  formed a group 
t o  r e c o v e r  f o r  t h e  massacre ,  end have had Corigressman J o h n  Jarman i n t r o d u c e  t 
a b i l l  (11. R. 5513) i n  t h e  p r e s e n t  Congress  f o r  t h a t  purpose .  I f  anyone h a s  
a c l a i m  f o r  t h e  massacre  i t  is t h i s  group. Not t h e  e n t i r e  5 r i b e s .  

( c )  The I n d i n n  Clofms Co~mnission h a s  no jurisdiction t o  h e m  and ' . . '  , '  

t r y  t h e  Send Creek massacre  c l e i m :  (1) Decnuse t h e  e n t i r e  Cheyenne-Arapahd , ' 

T r i b e s  d o  n o t  have a v a l i d  c l s i m  f o r  t h e  massecre ;  and (2 )  Decnuse t h e  de- 
c i s i o r i s  o f  t h e  I n d i a n  Claims Commfsaion i n d i c a t e  t h a t  t h e  massecre  i e  n o t  a ,, 

comnot~ c l a i m  b u t  a v i o l a t i o n  of i n d i v i d u a l  r i g h t s .  (1 Ind.  C ls .  C m .  143; , ' . 
. . 

1 Ind. C l s .  Corn. 180). I t  h a s  a l s o  h e l d  t h a t  e c o m o n  i n c i d e n t  l e a d i n g  t o  
, ~ ,  :, 

I ,  , ' i r l j u r i e s  d o e s  n o t  c o n v e r t  what were l n r l i v i d u a l  c l n i m s  b n t o  a g roup  c l a i m .  :; ,,;,, , , 
(10 Ind. C ls .  Corn. 1 3 5 ) .  The Cour t  oE Claims h a s  h e l d  t h a t  where t h e  . : (::': 2 ~ : .  5;:. .., 

' \ . ... . , ; .,;!qg,. , k . . ' . . t : ,  
. . , , , ;.. :. . . I ;,* 1 
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.. * Carnission has before it claims which could be ~rosecuted sf ngly witl~out in- 

volving other members of the supposed group, the claims are individual and 
not conmon claims. (Cherokee Freedmen Case). In the opinion of your attor- 
neys that would be true in the case of the Sand Creek maasacre. 

Accounting Claim 

The General Accounting Office has setlefactorily accounted for all 

trust funds belonging to the Southern Cheyenne-Arspaho. Accounting claims 

I~sve proven to hove more nuisonce value than real value. It is your attorneys 

, opinion that the nccounting clalm has no real value. 

Fort Leremie Claim 

.; ? The Indian Clnims Comnission has held that the Fort Laromie lnnds 
were worth $23,500,000 when they were ceded to the United States, and that 
the Southern Cheyenne-Arapaho share of the lands was worth $1 1,893,350. 
The Comnission also decided that the Southern tribes were given $1,434,1.31..38 
plus the 1869 Executive Order Reservation for the Fort Laremie lends, nnd 
tlrat the 1869 value of the reservotion would hnve to be detennined before 
it could decide whether or not tlie United States took the Fort 1,eremie 
larrde for nn unconscfonably nmall consideret ion. Neither we nor the goverri- 
ment tlaa oEfered any evideiice of the 1869 value of the Executive Order 
Reoervation - 5,130,560 acree. 

On April 10, 1965, the tribee adopted a resolution to nettle the 
Fort Lnramle claim for $4,000,000. The  govertaner~t has never egreed to this 
proposal. The basis of that proposal was as follwe; 

$11,893,350.00 Value of Fort Lararnie lands - -A 1 434,131.38 --- C R R ~  consideration paid 
$10,459,218.62 Sub-total 
-4;263~$~ Reservntion at 8 5 ~  per acre 

$ 6,091,442.62 Sub-total 
-r 2,091,442.62 Con~proniise of $6,364,280.15 

of claimed offsets 
$ 4,000,000.00 

We based that $4,000,000 proposal on the assumed basis that the 

government hnd appraised the Executive Order Reservation at 8 5 ~  ppr acre. 

Our own appraiser has nppraised it nt 8 5 ~  to $1 per acre. The Indian 

Claims Comnission has found a value of $1 per acre for similar Choctaw mrrd 

Chlckesm lands as of 1866. Tl~us there is a good chance that if we tried 

the case tlre Commission rniglrt find the reservation to have bden worth $1 
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p e r  ac re  i n  1869. I f  i t  d id  i t  would reduce t h e  F o r t  Laramie c la lm by 154 

p e r  ac re  on 5,138,560 a c r e s  o r  $770,784. O n  t h i s  ba s i s  it i s  t h e  oplhlon 

\\k\ of your a t t o r n e y s  t h a t  t h e  Fo r t  Laramie c l a im is worth $3,229,216 

A s  p rev ious ly  expla ined  t o  t h e  Tr ibes  on A p r i l  10, 1965, a corn- , 

promise o f  $6,364,260.15 of claimed o f f s e t s  f o r  $2,091,442.62, ( o r  334 on 

t h e  d o l l a r )  is a favorable  compromise and i s  i n  l i n e  wi th  o f f s e t s  s e t t l e -  

" ments i n  o t h e r  ca ses .  We s e e  no reason  t o  a d j u s t  t h a t  f i g u r e  and cons ider  

t h e  o f f s e t s  t o  be $2,091,442.62. 
n 

4 $, '/ Executive Order Rese rva t i cz  Claim. -- 
I :a :-kp 1867 T r e a t y  Reservat ion C l a i m .  

A f t e r  a11 t h e  t r e a t i e s  t h e  Southern Cheyenne-Arapaho Tr ibes  wound up 

wi th  e i t h e r  t h e  5,184,640 a c r e  Trea ty  Reserva t ion  i n  nor th  c e n t r a l  Oklahoma 

o r  t h e  5,138,560 a c r e  Execut ive Order Reserva t ion  i n  i e s t  c e n t r a l  Oklahoma. 

The Commission has  he ld  t h a t  t h e  t r i b e s  abandoned t h e  Trea ty  Reserva t ion  

and got  t h e  Execut ive Order  R e s e ~ v a t i o n  in s t ead  of  t h e    re at^ Reserva t ion ,  

For t h e  purpose of  t h i s  d i s c u s s i o n  we s h a l l  agree  t o  t h a t .  

I n  1891 t h e  t r i b e s  gave up t h e  Execut ive o r d e r  Reservat ion except  

f o r  529,682 a c r e s  a l l o t t e d  t o  i n d i v i d u a l  Indians ,  Therefore ,  t h e  govern- 

ment go t  4,608,878 a c r e s  f o r  which it pa id  $1,500,000. 

In  t h e  t r i a l  i n  May ou r  a p p r a i s e r  appra ised  t h e  Execut ive Order 

Reserva t ion  a t  $6.50 pe r  acre .  The government appra ised  it a t  $1.00 p e r  

a c r e .  The Commission has  he ld  i n  o t h e r  ca ses  t h a t  t h e  Cherokee lands  to  

the nor th  were worth $3.75 pe r  a c r e  i n  1891; t h a t  t h e  Sac and fox and 

Potowatomi lands  t o  t h e  e a s t  were worth $3.00 p e r  a c r e  i n  1090; and t h a t  

the Kiowa, Comanche and Apache l ands  t o  t h e  south were worth $2.00 per  acre 

3 .  

i n  1900. I t  i s  r easonab le  t o  expec t  t h a t  t h e  Commission would f ind  t h e ,  , 
.- 

\ . ! 

v a l u e  of t h e  Execut ive Order Reserva t ion  t o  be between $2.00 and $3.75. 



I 

Our appraiser and the government a p p r a i s e r  both found o u r  lands  t o  be l e s s  

va luable  t han  t h e  Cherokee lands.  

- 
' I ,  I 

Assuming t h a t  t h e  Fo r t  Laranlie c la im has a  va lue  of $3,229,216. a  

I *  
s e t t l ement  of $15,'J00,000 leaves  $11,770,784 f o r  s e t t l emen t  of t h e  r e s e r -  

va t ion  claim. Th i s  means t h a t  b e f o r e  t h e  d e d r ~ c t i o n  of  cons ide ra t ion  o f  

. 81,500,000 t h e  r e s e r v a t i o n  lands  had a  va lue  of $13,270,794. The s e t t l e -  

ment then w o a d  be f o r  $2.87* p e r  a c r e  f o r  t h e  r e s e r v a t i o n  claim.  

($13,270,784 d iv ided  by 4,600,870 acres . )" '  Reversing t h e  process  t h e  compu- 

t a t i o n  i s  as  fol lows:  

4,608,878 a c r e s  ceded 
x 2.87+ per  a c r e  --- 

$13,270,784 Value of  Execut ive Order Reservat ion lands ,  1891 - 1.500.000 Considerat iot i  paid f o r  c e s s i o n  

$11,770,784 Se t t lement  va lue  of Reserva t ion  clairn. 

R e c a ~ i t u l a t i o n  both c la ims:  - 
$11,893,350.00 Value For t  Laramie l ands  1865 
13 270.784.00 Value Execut ive Order Reservat ion 1891 ,.-..a 

$25,164,134.00 Value a l l  l ands  

$ 1,434,131.38 Cash pa id  f o r  Fo r t  Laramie lands 
1,500,000.00 Cash pa id  Execut iye Order  Reservat ion 
5,138,560.00 Value of Execut ive Order when acqui red  

, &091.442.62 Compromise $6 ,364 ,280 .15of f se t s  
$10,164,134.00 . 
$25,164,134.00 Compromise va lue  a1 1 l ands  - - 10.164.134,OJ Compromise a l l  deduct ions  
$15,000,000.00 

v 
I 

, i 
RECOIMNDA r ION ,;; 

I t  i s , t h &  recommendation o f  your  a t t o r n e y s  t h a t  t h e  t r i b e s  au tho r i ze  

\ 
the compromise of t h e i r  c la ims  f o r  $l5,000,000. We b e l i e v e  i t  should be 

a c ~ e p t o d '  f o r  t h e  fol lowing reasons :  


